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Wermes 
Judicial Secretary as 
Clerk of the court 
registry 

in the patent nullity proceedings 
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Crimping pliers 

 

EPC Art. 54(2); Patent Act Sec. 3(1) 

a) An offer which is not directed to the public but to a (potential) contracting party 
only constitutes an obvious prior use if the further dissemination of the 
knowledge thus conveyed to the offeree to any third party was obvious 
according to life experience. If the offer is directed towards the production of an 
object yet to be developed, this cannot be assumed without further ado. 

b) The conclusion that according to general life experience there was a not only 
remote possibility that any third party and thus also persons skilled in the art 
would obtain reliable knowledge of the invention through prior use presupposes 
that, as in the case of an offer or a delivery, at least one act of communication 
is established to which a rule of experience can be linked. 

 
Federal Court of Justice, judgment of 09 December 2014 - X ZR 6/13 – 

Federal Patent Court 
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The X. Civil Senate of the Federal Court of Justice, following the oral hearing on 

9 December 2014, attended by the presiding judge Prof. Dr. Meier-Beck, the judges 

Dr. Grabinski, Dr. Bacher and Hoffmann as well as the judge Schuster 

ruled that: 

On appeal by the plaintiff, the judgment of the 2nd Senate (Nullity Senate) 

of the German Federal Patent Court, pronounced on 11 October 2012, is 

amended and restated as follows:  

European patent 1 223 008 is declared null with effect for the Federal 

Republic of Germany insofar as its subject matter extends beyond the 

following version of the patent claims:  

1. Pressing device with a pressing tong and a manual drive device 
(34) as well as a motorized drive device (48), of which the pressing 
tong has at least two pressing jaws (1, 2), at least one of which is 
adjustable from a closed position into an open position, wherein 
the pressing tong can be closed with the manual drive device (34), 
wherein the pressing tong has a connection (32, 33) for the manual 
drive device and a further connection (47) for the motorized drive 
device (48),  

 characterized in that both pressing jaws (1, 2) are designed as 
two-armed levers, of which one lever arm has a receptacle (5, 6) 
for a part to be pressed and the other lever arm (20, 21) has the 
connection (32, 33) for the manual drive device (34), in that the 
connection is formed by an opening passing through the lever 
arms (20, 21) close to their free end, in that the two pressing jaws 
(1, 2) are connected to one another in an articulated manner by 
two connecting lugs (10, 11) which are provided on both sides of 
the pressing jaws (1, 2) and are provided with the connection (47) 
for the motor drive device (48), in that this connection is formed by 
an opening for a connection element (57) in a tab (30, 31) 
projecting from the connecting tabs (10, 11), in that the two 
pressing jaws (1, 2) can be pivoted in opposite directions to one 
another by the manual drive device (34), which has two arms (37, 
38; 37a, 37b) which can be connected to the pressing jaws (1, 2), 
can be pivoted in the opposite direction to the pressing jaws (1, 2) 
and are part of a toggle lever, and in that the manual drive device 
(34) and the motor drive device (48) can be connected selectively 
to the two connections (32, 33; 47) formed by openings.  

2. Pressing device according to claim 1,  

 characterized in that the connection (32, 33) for the manual drive 
device (34) is provided on at least one pressing jaw (1, 2), 
advantageously on both pressing jaws (1, 2).  
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3. Pressing device according to claim 1 or 2,  

 characterized in that the manual drive device (34) is used to open 
the pressing jaw.  

4. Pressing device according to one of the claims 1 to 3,  

 characterized in that the two connections (32, 33; 47) are provided 
at a distance from each other.  

5. Pressing device according to claim 4,  

 characterized in that the connection (32, 33) for the manual drive 
device (34) is at a greater distance from the receptacle (5, 6, 7) for 
the part to be pressed than the connection (47) for the motorized 
drive device (48).  

6. Pressing device according to one of the claims 1 to 5,  

 characterized in that the short legs (41, 42) of the preferably L-
shaped arms (37, 38; 37a, 37b) of the manual drive device (34) 
are connected to one another in an articulated manner, and in that 
preferably the articulation axis (43) of the two arms (37, 38; 37a, 
37b) is located in the region between the connections (32, 33) for 
the manual drive device (34).  

7. Pressing device according to claim 6, 

 characterized in that, in the closed position of the pressing jaws 
(1, 2), the joint axis (43) lies on the side of a plane containing the 
connections (32, 33) for the manual drive device (34) facing away 
from the arms (37, 38; 37a, 37b) of the manual drive device (34). 

8. Pressing device according to any one of claims 1 to 7,  

 characterized in that at least the short legs (41, 42) of the arms 
(37, 38; 37a, 37b) lie within the thickness of the pressing jaws (1, 
2).  

9. Pressing device according to one of claims 1 to 8,  

 characterized in that the arms (37a, 37b) are each provided in 
pairs.  

10. Pressing device according to claim 9,  

 characterized in that the arms (37a, 37b) provided in pairs lie at 
least over part of their length on both sides of the press jaws (1, 
2).  

11. Pressing device according to one of the claims 1 to 10,  

 characterized in that the arms (37, 38; 37a, 37b) of the manual 
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drive device (34) are flat sheet metal parts.  

12. Pressing device according to one of claims 1 to 10,  

 characterized in that the arms (37, 38) are cast or forged parts.  

13. Pressing device according to one of claims 1 to 12,  

 characterized in that the arms (37, 38; 37a, 37b) are received in a 
handle piece (44, 45) advantageously designed as a tube or tube 
piece.  

14. Pressing device according to one of claims 1 to 13,  

 characterized in that the width of the long legs (39, 40) of the arms 
(37, 38; 37a, 37b) increases in the direction of the short legs (41, 
42).  

15. Pressing device according to any one of claims 1 to 14,  

 characterized in that at least the one arm, preferably both arms 
(37a, 37b) are at least partially resiliently yielding.  

16. Pressing device according to claim 15, characterized in that the 
long leg of the arm (37a, 37b) is at least partially elastically 
bendable.  

17. Pressing device according to claim 16,  

 characterized in that the long legs of the arms (37a, 37b) have 
advantageously flat end pieces (83, 84) located in the handle piece 
(44, 45), which end pieces lie against each other.  

18. Pressing device according to claim 17,  

 characterized in that the end pieces (83, 84) are adjoined by 
inclined sections (85, 86) which run divergently with respect to one 
another and advantageously adjoin end sections (87, 88) which 
preferably run parallel with respect to one another and via which 
the arms (37a, 37b) can be connected to the pressing tongs.  

19. Pressing device according to claim 18,  

 characterized in that the end sections (87, 88) have openings (89, 
90) for at least one coupling piece (35, 36) advantageously 
designed as a plug-in bolt or threaded bolt.  

20. Pressing device according to one of claims 1 to 19,  

 characterized in that the connection (32, 33) for the manual drive 
device (34) is located in the area outside the working area of the 
motorized drive device (48).  

21. Pressing device according to one of claims 1 to 20,  
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 characterized in that the arms (37, 38) of the manual drive device 
(34) have at least one stop for limiting the swivel path.  

22. Pressing device according to claim 21,  

 characterized in that at least one arm (37, 38) of the manual drive 
device (34) has the stop (105, 106), which is advantageously 
associated with at least one counter-stop, which is preferably 
formed by the lug (30, 31).  

The remainder of the action is dismissed. 

The further appeal is dismissed.  

The costs of the legal dispute are set off against each other.  

 

By operation of law 

 

 

Facts of the case: 

1  The defendant is the owner of European patent 1 223 008 (patent in suit), 

which was filed on 9 January 2002, claiming a German priority application of 15 

January 2001, and whose language of proceedings is German. The patent in 

suit comprises 37 patent claims, of which patent claim 1 reads as follows:  

"Pressing device with a pressing tong and a manual drive device 

(34) as well as a motorized drive device (48), of which the pressing 

tong has at least two pressing jaws (1, 2), at least one of which is 

adjustable from a closed to an open position, wherein the pressing 

tong can be closed with the manual drive device (34), wherein the 

pressing tong has a connection (32, 33; 32a, 32b; 102, 103) for 

the manual drive device and a further connection (47) for the 

motorized drive device (48), characterized in that the manual drive 

device (34) and the motorized drive device (48) can be selectively 

connected to the connections (32, 33; 32a, 32b; 102, 103; 47). "  
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2  Claims 2 to 37 are directly or indirectly related back to claim 1.  

3  The plaintiff has argued that the subject matter of the claims is not 

patentable and that the subject matter of claim 25, insofar as it is not referred 

back to claim 16, is not sufficiently clearly and completely disclosed to be carried 

out by a skilled person. The defendant defended the patent in suit. 

4  The Patent Court dismissed the action. The plaintiff's appeal is directed 

against this, in which it continues to seek a declaration of nullity of the patent in 

suit. The defendant counters the appeal, defending the patent in suit also in the 

version of five auxiliary requests. 

 

 

Grounds of the decision: 

5  The plaintiff's admissible appeal is partially successful and leads to a 

declaration of nullity insofar as the patent in suit is attacked in the granted 

version. However, the appeal is unfounded insofar as the defendant defends 

the patent in suit in the version of auxiliary request I.  

6  I. The patent in suit concerns a pressing device with pressing tongs.  

7  In the patent specifications of the patent in suit it is explained that 

pressing tongs are mainly used for the production of pipe connections in sanitary 

installations. For this purpose, a connecting piece (fitting) is plastically deformed 

with the pressing tongs after it has previously been pushed over the ends of the 

two pipes to be connected. Pressing tongs with motorized and manual drive 

devices are known, but the pressing tongs are designed differently in each case 

(paras. 2 to 4).  

8  In addition, a pressing device with a manual and a motorized drive device 

is known, in which the motorized drive device is switched on when a certain 

pressing force is reached, so that the installer only has to apply part of the 

pressing force. The manual and the motorized drive device are firmly and 

inseparably connected to the gripper (para. 5).  
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9  According to the statements of the patent in suit, the problem ("the task") 

underlying the invention is to design the pressing device in such a way that it 

can be used cost-effectively for different pressing tasks.  

10  According to claim 1, this is to be achieved by the following combination 

of features:  

1. Pressing device with  

a) a pressing tongs,  

b) a manual drive device (34) and  

c) a motorized drive device (48).  

2. The pressing tongs  

a) has at least two pressing jaws (1, 2), at least one of 

which can be adjusted from a closed position to an 

open position,  

b) can be closed by means of the manual drive device 

(34),  

c) has a connection (32, 33; 32a, 32b, 102, 103) for the 

manual drive device (34), and  

d) has a further connection (47) for the motor drive 

device (48). 

3. The manual drive device (34) and the motor drive device 

(48) can be selectively connected to the connections (32, 

33; 32a, 32b; 102, 103, 47).  

11  From the point of view of the skilled person, who according to the 

statements of the Patent Court, which the parties have not contradicted, is an 

engineer specializing in mechanical engineering with several years of 

experience in the development of hand tools, the pressing device has a 

connection for the manual drive device and a further and thus additional 

connection, distinguishable from the first, for the motor drive device. This follows 

not only from the wording of the claim, which speaks of a connection for the 

manual drive device and a "further" connection for the motorized drive device. 
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This is also supported by the general description of the patent in suit, which 

explains that the craftsman who wishes to operate the crimping tongs with the 

manual drive device can easily "connect them to such a manual drive device" 

via the "other" connection (para. 10).  

12  Nothing else follows from patent claim 11. As part of the patent 

specification, it must also be taken into account in the interpretation of claim 1. 

Contrary to the plaintiff’s opinion, however, its meaning is not exhausted in the 

explained understanding of feature 2 d in its repetition. With the teaching of 

claim 11 to provide the two connections at a distance from each other, the 

specification of different connections for the manual and the motorized drive 

device contained in patent claim 1 is rather concretized by excluding pressing 

devices in which the two connections are arranged close to each other or 

concentrically. 

13  At the same time, it follows from this that features 2 c and 2 d do not 

contain any specification to the skilled person as to how and where the different 

connections required thereafter are to be arranged in order to take account of 

different requirements of the drive devices and, in particular, to enable a force 

introduction which is advantageous for the respective drive device. The teaching 

protected by patent claim 1 is in this respect rather limited to providing a different 

type or a different location for the connection of the manual drive device on the 

one hand and the motor drive device on the other hand.  

14  II. The Patent Court gave the following main reasons for its decision.  

15  It held that the subject matter of claim 1 was novel. Even if the plaintiff's 

factual submission concerning the prior use of a device manufactured by the S. 

Manufacturer A. AG ("A.") for L. "V. " GmbH ("V.") as set out in Annexes D1 to 

D3 and the content of the letters of 21 June 2010 and 27 May 2011 (NKB2 and 

NKB3) from A. Development Manager H. G. and V. Managing Director H. S. 

submitted in this regard were assumed to be true, the invention had not been 

made available to the public. The pressing device shown in D1 to D3 does 

indeed have a motorized drive device with corresponding connection as well as 

pressing tongs with at least two pressing jaws, of which at least one can be 

adjusted from a closed to an open position. However, it differs from the pressing 
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device according to the invention by the absence of a further connection for a 

manual drive device. The function of the circular openings recognizable in the 

levers of the press jaws, which according to the plaintiff's assertion were 

intended for the later attachment of a manual drive device yet to be developed, 

was not described in the assembly instructions D3 and there was no other 

reference to a manual drive device. The function of the openings was also not 

clear from the letters submitted as Annexes NKB2 and NKB3. Although the first 

letter dealt with the development of a manual pressing device and the 

arrangement of a hole in the area of the inlet cam to accommodate the manual 

pressing tool, there was no reference to Annexes D1 to D3. In the second letter, 

it was only excluded that the openings had served to receive plastic labels with 

the manufacturer's designation.  

16  The invention was also not excluded by A.'s offer to V. A.'s offer to V. to 

develop a hand press tool had made the invention accessible to the public. 

According to life experience, it can be assumed that the order of a sales 

company to a tool manufacturer to develop a tool is placed under a 

confidentiality obligation even without a printed notice so that the advantage 

associated with the innovation does not become known to competitors 

prematurely. In addition, there was no substantiated argument that all details of 

the invention and in particular the arrangement of a further connection for the 

manual drive device had emerged from the offer.  

17  The subject matter of patent claim 1 was not anticipated by the submitted 

printed matter. The pressing devices disclosed in German patent 23 16 769 (D4) 

and US patent 3 903 725 (D6) had a short shaft with holes and a square. As a 

manual drive device, a pliers leg could be connected to the shaft and a ratchet 

wrench to the square. As a motor drive device, a drive housing can be 

connected to the shaft and the square opening of a gear shaft can be connected 

to the square. The arrangement of a further connection for a motor drive device 

is not taught. 

18  The subject matter of claim 1 is based on inventive step. In the levers of 

the pressing tongs disclosed in D1 to D 3, four circular openings of the same 

kind were recognizable, of which the two openings closer to the joint were 

partially covered by adjacent components and thus unsuitable for the 
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connection of a manual drive device. If the skilled person assumes the same 

function of all openings in the levers, he has no reason to think about an 

additional purpose of the openings further away from the joint in each case. In 

addition, the two openings further away were located on a relatively thin inner 

surface within the thickened edge contour, which was unfavorable for the 

arrangement of a manual drive device due to the small inner surface of the bore 

and the resulting high surface pressure as well as the large lever arms in the 

direction perpendicular to the inner surface. The printed citations also did not 

contain any suggestions for the design of the press tool according to the 

invention. 

19  III. This assessment of the patentability of the subject matter of claim 

1 does not withstand the attacks of the appeal in one decisive point.  

20  It is not necessary to decide whether the subject matter of patent claim 1 

as granted was new. It was in any case suggested to the skilled person by the 

state of the art.  

21  The citation D4 is based on the task of not only being able to generate 

high pressing pressures with a pressing tong, but also to build it so small that it 

can also be used in confined spaces (D4, Sp. 1, Z. 64 ff.; Sp. 2, Z. 8 ff.). As a 

solution, it is proposed to realize the drive for the movable press jaw by means 

of a stroke cam drive, which can be actuated by a hand lever as well as be 

connected to a motorized drive after its removal (D4, patent claim 1; Sp. 2, Z. 

13 ff.). In the embodiments, pressing devices are shown which have a short 

shank with holes and a square. A ratchet wrench can be connected to the shank 

as a manual drive device or a gear shaft can be connected as a motorized drive 

device (D4, Sp. 3, Z. 48 ff; Sp. 4, Z. 47 ff; Sp. 62 ff; Figures 1 to 5; 6 to 8; 9 to 

10). Thus, as also the defendant does not doubt, all features of the patent claim 

1 are disclosed except for the separation of the connections for the manual and 

the motorized drive device given by features 2 c and 2 d.  

22  The skilled person, however, who wished to retain the lifting cam drive, 

which was considered advantageous because of its space-saving properties, 

had reason to provide separate connections for the manual and the motor drive 

device, if necessary. It is true that there was no fundamental need to provide a 



- 11 - 

 

separate connection for the transmission of the drive torque from the manual or 

motorized drive device. Nevertheless, this was a simple technical measure. The 

fact that a motorized drive device suitable for a pressing device of the type 

described in D4 had a connection with a different geometry or a differently 

dimensioned connection than an equally suitable manual drive device could 

already give reason to take this measure. In this respect, it was at the discretion 

of the skilled person to provide one or two connections as required. The teaching 

of claim 1 is thus not based on inventive step. 

23  IV. In the version of the first auxiliary request of the defendant, on the 

other hand, patent claim 1 proves to be legally valid. In this respect, the appeal 

remains unsuccessful.  

24  1. The defense of the patent in suit in this version is relevant and 

therefore admissible in the second instance pursuant to Sec. 116(2) Patent Act. 

Auxiliary request I essentially corresponds to the last announced auxiliary 

request I in the first instance proceedings, whereby the defendant has taken into 

account indications of the Patent Court regarding the admissibility of the patent 

claims of the relevant version of the request with amendments of the original 

auxiliary request contained therein. Doubts about the admissibility of the 

defense also do not arise from the fact that the defendant did not file the 

announced auxiliary requests for the limited defense of the patent in suit during 

the oral proceedings before the Patent Court. Since the Patent Court dismissed 

the action in its entirety, this had no influence on the scope of its examination of 

the merits. 2.  

25  2. The subject matter of the permissibly defended claim version is 

new and based on inventive step. 

26  a) According to patent claim 1 in the version of auxiliary claim I, 

protection is to be granted to a device which, in addition to features 1 to 3, is 

characterized by the following further features:  

4.  Both pressing jaws (1, 2) are designed as two-armed 
levers, in which  

a) one lever arm (5, 6) has a receptacle for a part to be 
pressed and  
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b) the other lever arm (20, 21) has the connection for 
the manual drive device (34), 

aa) the connection being formed by an opening 
passing through the lever arms (20, 21) near 
their free end.  

5. Both pressing jaws (1, 2) can be pivoted in opposite 
directions to one another with the manual drive device (34) 
by means of two arms (37, 38; 37a, 38a) which can be 
pivoted in opposite directions to one another and which  

a) can be connected to the press jaws,  

b) can be pivoted in the opposite direction to the press 
jaws, and  

c) are part of a toggle lever.  

6. Both pressing jaws (1, 2) are hinged to each other by two 
connecting lugs (10, 11) which  

a) provided on both sides of the press jaws (1, 2) and  

b) are provided with the connection (47) for the motor 
drive device (48),  

aa) the connection being formed by an opening 
for a connection element (57) in a tab (30, 31) 
projecting from the connecting tabs (10, 11).  

27  b) The subject matter of this claim version does not go beyond the 

disclosure content of the original application.  

28  Contrary to the plaintiff’s concerns, feature 6 b aa is disclosed in claims 

10 and 11 of the original application and, moreover, is shown in Figure 1 in 

connection with the description (publication of the application, para. 18). Feature 

4 b aa is disclosed in the description of the original application (loc.cit., para. 

19). The fact that the further indication in the description of the original 

application was not also included in patent claim 1 in the version of the first 

auxiliary request, according to which "bolts can be inserted through the 

openings" (loc. cit., para. 19), does not prevent the claim version from being 

admissible. In principle, the patent proprietor is at liberty to restrict the patent 

claim by including individual features of an embodiment, as long as the claimed 

combination in its entirety represents a technical teaching that the skilled person 

could infer from the original application as a possible embodiment of the 

invention (Federal Court of Justice, judgment of 17 July 2012 X ZR 117/11, 

BGHZ 194, 107 marginal no. 52 Polymerschaum; order of 23 January 1990 X 

ZB 9/89, BGHZ 110, 123, 126 Spleißkammer; order of 11 September 2001 X 
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ZB 18/00, GRUR 2002, 49 Drehmomentübertragungseinrichtung). This is the 

case with the subject matter of claim 1 in the version of the first auxiliary request 

even without the inclusion of the feature that bolts can be inserted through the 

openings.  

29  c) The subject matter of claim 1 in the version of the first auxiliary 

request is new.  

30  It is not anticipated, as is not disputed, by any of the citations in the 

printed matter or by the prior use of the pressing device with pressing tongs built 

by A. and distributed by V. as claimed by the plaintiff.  

31  (1) The pressing device shown in the photograph D1, the drawing D2 

and the operating instructions D3 has a motorized drive device for a pressing 

tong and a corresponding connection. The pressing tongs have two pressing 

jaws which can be adjusted from a closed to an open position and are designed 

as two-armed levers in which one lever arm has a receptacle for a part to be 

pressed (features 4 and 4 a). Further, the pressing jaws are formed in 

accordance with feature group 6. In addition, the other lever arms are provided 

with openings corresponding to feature 4 b aa, which are objectively suitable for 

the connection of a manual drive device. This is not contradicted by the Patent 

Court's reference to the small inner surface of the openings, the resulting high 

surface pressure and the large lever arms in a direction perpendicular to this 

inner surface, as well as the raised edge contour of the levers. It may follow from 

this that the openings are not particularly favorable for the arrangement of a 

manual drive device, as the Patent Court states. However, their objective 

suitability for such an application is not called into question by this.  

32  However, it is not clear from the annexes D1 to D3 that the pressing 

device has a manual drive device with which the pressing tongs can be closed. 

This is also not claimed by the plaintiff. In any case, feature 3 and feature group 

5 are therefore not fulfilled.  

33  (2) The obvious prior use of a pressing device with features 1 to 6 also 

does not result from the claimed intention to still develop a manual drive device 

for the A. pressing device which was to be connected to the openings provided 
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in the lever arms. This applies irrespective of whether the proposal of V. , to 

design a pressing tong that can be operated with either a motorized or a manual 

drive device, as an offer by V. s offer to purchase such a pressing device or as 

an offer by A. to manufacture such a pressing device and to offer it to V. for sale.  

34  An offer which is not addressed to the public but to a (potential) 

contractual partner is only suitable to create state of the art already relevant as 

such if the dissemination of the knowledge thus conveyed to the recipient of the 

offer to any third party was obvious according to life experience (Federal Court 

of Justice, judgment of 15 January 2013 X ZR 81/11, GRUR 2013, 367 marginal 

no. 20 et seq. Messelektronik für Coriolisdurchflussmesser; judgment of 8 July 

2008 X ZR 189/03, GRUR 2008, 885 marginal no. 23 Schalungsteil; judgment 

of 17 October 1958 I ZR 34/57, GRUR 1959, 178, 179 Heizpressplatte). This 

cannot be assumed without further ado if the offer is directed to the production 

of an object yet to be developed, since there may be an interest both on the part 

of the party who is to or intends to undertake the development and on the part 

of his contractual partner who intends to profit from the development in some 

way that the development project should not become known before the product 

reaches the market.  

35  In the case in dispute, the plaintiff has not presented any circumstances 

that could justify the conclusion that, according to life experience, it was within 

the scope of what could normally be expected that either A. would accept V.'s 

design proposal or V. would accept A.'s offer to design a press tool. V.'s offer to 

design a press tool which can be operated with either a motorized or a manual 

drive device. A., as the manufacturer of this envisaged innovation, could have 

no interest in this, and nothing else applies to V., which, as the distributor of the 

pressing tool to be further developed by A., wanted to improve its market 

chances in the sale of this product with this further development. 

36  Nor does anything else result from the plaintiff's consideration that it was 

obvious that when the existing pressing device with the openings already made 

in the lever arms was sold, it was pointed out without being asked, at any rate 

in response to questions from customers as to its purpose, that the openings 

were intended for the connection of a (soon to be expected) manual drive 

device.  
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37  For it cannot be deduced from this consideration either that with the offer 

made by A. to V., the technical teaching contained therein was conveyed under 

circumstances which made its further dissemination to be expected according 

to life experience. Rather, the plaintiff refers to circumstances outside of this 

offer and subsequent to it in time, which are characterized by the circumstances 

of the concrete dispute, and which would only be relevant if an obvious prior use 

of the teaching according to the invention could be derived from them.  

38  (3) However, this is not the case. The plaintiff’s argument does not 

allow the conclusion that the teaching according to the invention was brought to 

the public's attention by the fact that it was (also) explained to customers of the 

pressing device distributed by V. before the priority date that the openings in the 

lever arms were intended for the connection of a manual drive device yet to be 

developed. 

39  For prior use to be obvious, it is sufficient that there is not only a remote 

possibility that any third party and thus also persons skilled in the art may obtain 

reliable, sufficient knowledge of the invention (Federal Court of Justice, order of 

5 March 1996 X ZB 13/92, GRUR 1996, 747 Lichtbogen-Plasma-

Beschichtungssystem), and general experience of life may justify the 

assumption that this possibility existed. However, such a conclusion based on 

life experience is only possible if, as in the case of an offer or a delivery, there 

is at least one established act of communication to which a rule of experience 

can be linked. For an obvious prior use it is therefore not sufficient that an owner 

of the invention has been willing to make the subject matter of the invention 

available to the public. Rather, it is necessary that such disclosure has actually 

taken place (Federal Court of Justice, judgment of 19 June 2001 X ZR 159/98, 

GRUR 2001, 1129, 1134 zipfelfreies Stahlband). However, the Senate cannot 

establish that the function of the openings in the pressing device was explained 

to at least one knowledgeable customer before the priority date. No concrete 

evidence of this has been presented. The mere fact that this may be probable 

is not sufficient for the Senate to be convinced that this was in fact the case. 

There is no set of life experience that could at least support this conviction; 

general statements about the extent to which details of a conceivable or planned 

future use of a technical device need to be explained to purchasers cannot be 



- 16 - 

 

made.  

40  d) The subject matter of patent claim 1 defended by the auxiliary 

request did not result from the state of the art in an obvious way for the skilled 

person.  

41  (1) Starting from the pressing tongs with motorized drive device 

shown in citations D1 to D3, there was no reason from a technical point of view 

to tackle the additional connection of a manual drive device. A corresponding 

function of the openings in the lever arms is not explained in the assembly 

instructions, and there are also no other recognizable indications that the skilled 

person would have associated the possibility of connecting an additional manual 

drive device with the openings without any further suggestion. Rather, the 

arrangement of the relatively small openings at a relatively large distance from 

the contoured lever ends, as explained in detail in the judgment of the Patent 

Court, is not very suitable with regard to the forces occurring.  

42  (2) This does not change if the US patent specification 4 751 862 (D7) 

is also taken into consideration. The plaintiff correctly points out that D7 

discloses a crimping tool that has holes 32 at its end facing away from the tool 

mouth, which serve as a connection for a mechanical drive device, as shown in 

Figure 1 of D7, for example. However, a suggestion for a corresponding use of 

the openings in the lever arms of the pressing device according to D1 to D3 

cannot be derived from this. This would not take into account the fact that the 

pressing tongs shown in Figures D1 to D3 are already equipped with a 

motorized drive device, while the pressing tongs disclosed in D7 have a manual 

drive device alone. The idea of combining both variants in such a way that 

different drive devices have separate connections with different force application 

is not apparent from any of the citations.  

43  (3) Finally, taking into account the knowledge and experience of the 

skilled person, D4 does not contain any suggestion to modify the press device 

with lifting cam drive disclosed therein in such a way that it also has features 4 

to 6. The plaintiff also makes no claim in this regard. 
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44  V. The decision on costs is based on Sec. 121(2) Patent Act in 

conjunction with Sec. 92(1) Code of Civil Procedure. 

 

Judge Dr. Grabinski and judge 
Schuster are ill and therefore 
unable to sign. 

Meier-Beck        Meier-Beck 

  Bacher   Hoffmann 

 

Previous instance: 

Federal Patent Court, judgment of 11 October 2012 – 2 Ni 9/11 (EP) – 


